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Vireinia,Circuit court for Lee county,to wat: 
The answer of C.E,Flanary as sheriff and administraitor of all 
and singular the goods and chattels and credits which were of 
Jessie S.Mise,déceased,at the time of his death,who died intes-— 
tateyuo a bill ‘of complaint ech bines against him as such ad- 
ministraitor by Susan A.Ely,formerly Susan A.Mise,relict of the 
said Jessee S.lMise,deceased,in the circuit court for the county 
of Lee; 
he respondent reserving to himself all just exceptions 

to the said bill,for answer thereto or so much thereof as he is 
advised is materrial that he should answer,answers and savs3 

That it is true that the said Jessee S.Mise died at the time 
lleged in the bill,and that he died intestate, leaving as his 


heirs ret i ae aa oe the parties therein named,and the widow, th 
the said Susan A.Ely,and that he also owned the property and 
money as stated in the bill,and that at the time of the death of) 
baid Mise the ages of the children as mentined in the bill are,so 
far as the respondent knows,correctly stated,but the respondent 
denies wholy somuch of sd4ad bill as alleges that said Jessee 5S, 
Mise ©n the day November 1891,or on any other day,gave all or 
any bart of his said personal property to the said Susan A.Bly; 
it ie tree that he had, his momey leftcim®bank im the name of his 
wife, the said Ely, but your respondent avers that ne intended ioe 
that she should have the use of said money, undiminished, only 
during her life time,it being a special condition imposed by 
him that she should invest the same in real estate,which real 
easte she could use during her life time,after which time it 
should revert in fee to his children,and it was a further con— 
dition imposed by him and consented to by her, that she should 
have the deed to said lands made to her during her life time, 


and to the saad children after her death,with which condition 


she complied as is stated i said bill,and shown by the deed 


therewith filed marked aye Bie respondent also denies that at 
. i 


the time of=es marriage with the said Susan A.Bly his family 


al ; 
was as a whole small,and that he was to any extent in debt, 
4 














and the respondent also denies that the said Susan A.Ely helped 
the said Mise to pay any debts,or to any extent helved him to 
brine up his children by his first wife, but on the contoaae, thd 
respondent avers that the said Susan A.Elvy was to the said 
Mise more of a burden than a help,and he avers that the older 


children did most of the house work,and the respondent eek. ae 
PA nnrly allan = : 


that the said Jessee S.Mise gave the or any of théw ras a 


4 
reason for the alleged gift of his property, but on the contra 


ry the respondent avers that he the said Mise often expressed 





himseif as beine desirous that his children should have his 


yw 
persoal property,and that his wife,the said Bly,should have nis 
Mt 


realestate only during her life Tene gre Sen agai she might 





the more properly care for the infant children,The respondent 
avers that the $3300.00 ah the bill mentioned as beins depos— 
ited in bank in the name of the said Susan A. Bly,was the proceeds 
of the lands of the said Jessee then lately sold in the states 
of Tennessee,and which he intended to invest by purchasing lands 
in Lee county, Va.,but which he was prevented from doing on ac - 


count of his rapidly failing health,which soon brought death. 
The respondent denies that the said Susan ever divided any of th 


money left in bank as in the bill stated, among, the children, dut 


he avers that she used the same for her personal benefit, and thalt 


ry 


all the money left after the purchase of lands as stated in the 


bill,is,as the reppondent is advised,a part of the personal pro 





erty and as such belongs to the heirs. 

The respondent must expre@fthe astonishment which he feels 
at the allesation of ungreatefulness on the part of any of the 
children,when in fact each of them has always been lenient with 


the said Susan Bly,feeling that in due time she would turn over 





vo them all of the eroperty which was left to them by thet 
late father,and the respondent avers that they continued to regt 
in this assurance until the said Susan Ely began to be wasteful 
of the property in her possession, anf to make declarations that 
she meat to make wav with all that she cowld, and that she did 


A 
not care whether the children of the said Jessee S.Mise bv his 


first wife everX 200 any of their father’s property left them aH ie) 


not. 


























The respondent denies all fraud, unlawful combination and confed 


eracv:and havine fully answered the complainant’s bill, prays to 
ve hence dismissed with his reasonable costs in this pehalf ex- 


pended, and he will ever parav,é&c. 


Virginia, 
“Lee county; to wit: 
This day personally appeared pefore me,A.5.lfunsev, 
Clerk for the Circuit Court of aforesaid county,and state afores| 
C.E.Flanary,whose answer is above written,and made oath that che 


statements contained in the above answer,so far as made of his 





own knowledge are true,and so far as made from knowledge or in- 


formation derived from others he believes to be true. 


es 
G. ie 
Given under mv hand this the /Z day of September, 1893. 


SY3, Mlurivey 


CiplCoe clk. 
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Susan A.Fly, 
vs. 
Flanary, ddmr. ,&c, 

This Gatise’ ame on UhdSedayv Lo be he rd upon the bill of the com- 
plainant and the exhibit filed thereiwth, the answer of the defendant, 
C. W.Flanarv, and general replication thereto, the deposition of witnesse 
and was arenued by counsel, on consideration whereof,and the court beine 
of opinion that there is nov suffictent evidence that the said Jessee 


S.ifise in his lifetime delivered the possession of the horse,mile,mare 


Gast 


sk in the bill and orocedines mentioned to the said 
&. Elv,formerly Mise, it as adjudeed, ordered and decreed that the 


snd the same is herebv dissolved 20 ax 


yg injunction heretofore eranted be 
dead frety , 
‘ Afnd vhe court beine further of Opinion that the suid Mise did ceive, 


ef tg 


ine his last sickness the organ, sewing machine,and other household and 


kitchen furniture in the bill and proced@ding mentioned to the said 
Susan A.@iv,and delivered the possession therof to her,it is further 


ad judeed ordered and decreed that saial injunction becand the same is 


hereby perpettiated as to said last named property. 


Tt is further ordered id judeed and decreed thar the costs he pai 
ar Gad z10uy (tire 3 Art hovwtd af deich. fol. * 


by siad Administrator outof whe funds in his hands.And this cause is 
“rl _ 


stricken from the docket. 
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i held and firmly bound unto the Commonwealth of Virginia, in the sum of 
(yULe Zz we ptgle 


é iy dollars, to the payment whereof, well and truly 


| é “i, pseeee | aie 3 
to be made/to the said Cominonwealth of Virginia, we bind ourselves and each of us, our 


} . ae. tea 2 
and each ofjour heirs, executors and administrators, jointly and severally, firmly by these 
| : 


presents, hpreby waiving the benefit of our homestead exemptions as to this obligation, 
and any claim, right, or privilege to discharge any liability arising under this bond, or-by. 
virtue of said office or trust, in any currency, funds, counter claims or offsets other than 


Jegal—te der currency of United States. Sealed with ourseals, and dated 7 a day 
7esa /} ; 3 
nie Be CE eae , one thousand eight hundred and Nick 7 he ae 


if | Pa 


The Copdition.of The Above ieee is Such, That whereas the above Bovurd 
ttecir (-- Z Ly 
fre 4 bill in Chancery against A. is Se ee 


addressed to the Judge of the circuit court of the county of Lee, has obtained from the said 
Judge an ipjuction to injoin and-restrain thee ie a Tole 
af et get Mace t— AE CL 


Z detent t ences sie wae! hee. + 


until the fiture order of the said court; and whereas it is provided, by the order of the said 
Tudee awarding the said injunction, that the plaintifshall not have the benefit thereof until 
‘ 3 





t_€- ,or some one for Wee , shall enter into a 


! ‘ , a . = 
leood security, in the clerk’s of of the said court, payable to the Commonwealth 


bond, with) ¢ 
i D- es ah 7 


i | 0 = “ a7 
of Virginid, in the penalty of G/t-2Z af ae Cc > 
Dollars, afd conditioned to pay allsuch costs as may be awarded against the said plaintiff 
and all sugh damages gg shall be incurred in case the said i injunction be dissolved. Now, 

batts te ae i: cP $ 
therefore, if the said fee a toy shall pay all such costs as 
f L ~ 

may be md STs sdagainst’ tt#4E , and all such damages as shall be incurred in 
case the said injunction be dissolved, then this Abi ition to be void, or else to remain in 
full force judd virtue, 
Executed i the presence of 


| Office of the Cirewit Court of the County of Lee 
y personally appeared before me J. A. G. Hyatt, clerk ofthe cireuit court of 
the count ast Lee 


and madq oath that : estate , after the payment of all just debts, and 


those for which he bound assccurity for others and expect to pay, 
vorth th@sum of dollars, 
n Lpbov e exemptions allowed by law, 


fl y hand this day of 


_Clerk. 



















































































Susan A. Ely 

vs. g gan Ppp eras ae Re 
C.E.Flanary, Admr.,é&c. 

This is a bill of injunction seeking to prohibit the administra-— 
tion of the estate of Jessee S.Mise,deceased.The complainant, Susan A. 
Ely, the late widow the said Mise,insists that the estate of the sail 
Mise,her late husband,is not subject to distrabution because her said 
husband made to her a mortis causa pift covering the whole of his per- 
sonal estate.In her bill she recites that her tusband sold his farm 
in the state of Tennessee,deposited the proceeds of about $3300 in a 
bank in her name,and‘‘showed”’her the passbook, telling her that he had 
made her a gift of the same in view of approaching death.As will be 
seen by the answer,no question is Nees raised as to the validity of the 


eift of said money put in bank to her credit.But the complainant in 


her bill further claims that her said husband,on his return from the 


bank,and while he was yet going about transacting his ordinary busi- 


a ei a we 


ness,made in addition to the said money so deposited as aforesaid, the + 
whole of his personal estate.The question here raised is as to ee 
validity of the claim to any personal estate which the said Mise owned 
at his death,or at the time of the alleged eift,other than said money nh 
in bank so deposited,which it appears,consisted in horses, mules, &c. 

It is respectfully submitted that the injunction ought to be 
solved, because: 


ist. Gifts causa mortis are not favored by the courts,and are requir— 


6d tc. be (strictly proved. 
3 Pomeroy Eaq.Juris.p. 84,sec.i1146,3 Lawson Rie. Rem, p. 2416,5.1332, 


Qnd. “A gift causa mortis,or in expectation of death,is a gift made 
by a person in sickness who,apprehending his dissolution near,delivers 
or causes to be delivered to another the possession of any personal 
eo0ds to keep as his own in case of the donor’s decease.” And the same 
authority, Amer. Eng.Enc, Law, vol. 6,p.1342(n. Ist.col’), says, “Three thing 
are necessary to a pift causa mortis.ist. It must be in view of the 
donor’s death. 2nd.The donor mist die of the peril. Srd.There must be 
a delivery.” 

It igs submitted that the evidence adduced by the plaintiff fails 
to show a eift inter vivos, and a-fortiori a causa mortis, in especi- 


aliv the 2nd. and 3rd.of these requisites. 
t 





Of the delivery: 


35rd. Delivery is absolutely necessary to either a gift inter vivos 


or a donatio mortis causa.“‘Delivery stands ih the place of nuncupation 
and must accompany and form part of the sift’. If must be an actual de- 


livery of the ‘nine tusetr. 
Milller et ux. v.Jeffress,4 Grat.472, (460. ), Lawson Rig.Rem.sec. 


1329,3 Pomeroy Fa.Jur.,sec.1149. 

To constitute a delivery it is essential that the giver should part 
with his control over the chattel:and where his intention is to vest af 
future interest, though he may go through the form of delivering the 
chattel,yet in as much as he retains his control over it there is no 


delivery’. 
3 Lawson Righ.Rem, sec.1329, sec.1336, 


It is submitted that at no time did the said Mise ever part with 
the control of his property.(See depo. of def.that of L.M.Mise,p.26, 
Con. Rutledge, p.4 & 5,F.M.iicConnell,p.2., and the others for def. 
4th. It is essentinzlly necessary to the validity of a donatio causa 
mortis that the claimant should prove affirmatively that the donor died 
of the same immediate sickness or peril.If after the time of the alleg-— 


ed gift he recovered sufficiently to transact his business, to control 


and does control his goods and property,it is a revocation of the gift. 
3 Pomeroy sec.1i150. 


The defendant asserts that the claimant failed to make out 
her case accordine to this rule,and one tke contrary ciaims that said 
Mise took and kept the possession of all his propert, (except ofcourse b 
the money about which no question is raised) down to the Gay so nas 
death, 


5th. A donation mortis causa is absoltte only on donor’s death. 
Basket v.Hassell,107 U.S.602. 


If after a declaration by J.S.Mise that he would give his wife, Susan, 
the whole of his person.l estate,he resumed possession of all or any 
part of the same this is a revocation of the sift. 


3 Lawson Rieht.Rem.sec.1333,1 Smith head.Cas. 983,25 Am.Dec. 
338. 


That the said Mise had possession of his worses, cattle and mies 
and other property of a like kind, to the hour of his death,we are told 


by F.M.McConnell who was to see him in his last iliness every day. 


Vide his depo.p.1 of deft.side. 





So are we told the same by Con.Rutledge who was furnished a horse, one 


te 
that it is claimed was given awy,by the said Mise according to con-— 
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tract with which to do his farminge,and one which Mise said was his,and 
One Which witness never heard claimed by siad Bly, though witness lived 
in the same yard,and over whith witness tellls us that said Susan A. 
Ely never exercised any control.These are corroborated by each of the 
daughters who had lived near their father,and also by the brother of 
the deceased, L,M,Mise,who was intimately acquainted witht the affairs 


of his brovher,and with whom he lived. See his depo.p.265. 


6th. The grounds assigned in the bill for the said “Wise’s action in 
this alleged gift have failed entirely of ssupport:and not only failed 
of pwoof, but are entirely contradicted by the evidence of the defen-— 
ce. (Vide depo.L.M.Mise,p.25,and of Alice West,iary Barlow, Ella V.Mise, 
HWargaret F.Whitehead,and Martha D.ifise.EHach of these contradict the 
allegatiagn that the said Susan helped her said husband to discharge his 
indebtedness,which indebtedness we are told by L.M.Mise (p.26)was very 
small at time of the marriage with said Susan,and which was paid by 
the husband himself shortly after the marriage.Hach of the daughters 
tellsus that i Sea Se to support the family,nor do any thing 
more than the Waauracts of a womanly woman would prompt. 

Tuy pat thie. fs not-gi11, Tt is insisted that this allered disposPiion 
of property by J.S.Mise was made to enable the said complainant to 
brine up and carefor the infant children.Having purchased from the 
money banked to her by her deceased husband a large and productive 
farm (see deed marked‘'aA’’?),the absolute use of which she enjoys adur- 
ing her lifetime,what do we find her doing? acting in conformity to 
what she would have us believe was the wish of her deceased husband? 
Are the infant children housed and cared for? Vide depo.Ella Mise,p.23, 
and Martha D.Wise,p.29,(o0f deft. side.) No. She has inhumanly driven 
two of her deceased husbands infant children from her roof;she has 
thrust them out into a cold and cheerless world, homeless,motherless, 
fatherless,while the estate of their father igbeing, wasted and devoured 
py strangers.(See depo.iMary Barlow, p.i6, }) 


8th. That this_is not a gift inter vivos it seams to us is conclusive 


1 





from the reading of the Statute, sec.2414 of the Code. No attempt is made 


made by the claimant to set wp possession any where,and especiallvyd 
ek 


does she not attempt to show possession at an other place than the 


residence of herself and Wer husband, 


9th. It is submitted that the complainant, Susan A.Hly,is not a com— 

Nese witness in this case for any purpose, 5 
sOC a LYs tr: 

: So gtasiese said Sh (70) 76, (Rite hed &-23 54, 835747 
At common law husband and wife are incompentent to testify for or 
against each other:and this rule is not altered by the statute remov— 
ing incompetency by reason of interest.” 76 Va, i225) 227 We canot 
conceive that the death of the said Mise would make his wife a witness 
to a transction tn which he in his lifetime was an interested party. 
The wife is incompetent to testifv to any thine which the husband did 
or did not do in his lifetime. 76 Va.,759,765, In 25 W.Va. we have 
& case directly in point. “ A widow files her bil] as administratrix 
of her deceased husband, claimine as her own certain bonds,which she 
avers were given to her by her intestate lusband, before and in consid— 
eration of marriaee.Held: 1.That she is an incompetent witness to prove 
the gift or delivery of said bonds. 2.To sustain such a gift it must 
be shown by clear,unequivical and convinciine proof that the donor de- 
livered the bonds or property to the donee with an intention to part 
absolutely with the title and possession of it. Martain v.Smith, 25 W. 
moe Am. Ene. Enc. Law,p.1333,note,sec. col. 

tock. As to the depositions of S.S.Rose,iiartha Vanbebber, Geo.W. Vanbeb-— 
ber, taken by the complainant in the state of Tennessee: they can not 
and do not effect this case,as they at most only indicate an express— 
ed intention on the part of the said J.S.Mise to’ make to’ his wife a 
esift,which is unavailing. 3 Lawson Righ.Rem, sec.1327, 89 Am.,Dec.195. 

dith, As to the question raised, as to incompetency of the daughters 
of the deceased because they are the heirs and distributees,we think 
it unnecessary to more than refer to the Code,sec.3345, 

12th. As to the deposition of W.P.Drvden,taken for complainant in Va., 
we only have an expressed intention,which intention evidently was 


B find RQ 8/3 2¢ « 


changed before the death of the said Mise.See p.12,0f pit.side., 


The deposition of H.J.Morgan ought not to b-e considered because 





it is irrelevant wholg, not touchins the issue joined. 


GML, Za, poe 








The Commonyeath of Virginia, 


To The Sheriff of Lee County Greeting: 


WE COMMAND YOU TO SUMMON. 0. /sc40 Gove sessses i 






































to appear at the-Cierk’s office of the Cirenit Court of Lee County, at the Court House, on the frst Monday in 


Ming hAeeane tee next, being rule day to answer a bill in Chancery exhibited in our said Court agains 


POC eee wer Mee wy'sh ss ome d soccer eves eters 














And have then and there this writ, Witness, J A.G. Hyatt, Clerk of said Court at the Courthouse. 


TRIB ree ieee ee BY Of cechwbee cic Lhe in the 11 year of the Commonwealth, 


*** eeeeClerk, 


A Copy Teste...... oe . ++ +s eveees seen Clerk. 








